RESOLUTION NO, ®33
RESOLUTION OF THE MAYOR AND
THE CITY COUNCIL OF THE CITY OF
HIALEAH, FLORIDA AUTHORIZING
THE MAYOR AND THE CITY CLERK,
AS ATTESTING WITNESS, ON BEHALF
OF THE CITY, TO ENTER INTO A BUS
SHELTER FEASEMENT AGREEMENT
WITH THE HOME DEPOT USA, INC., A
DELAWARE CORPORATION,
WHEREIN THE CITY OF HIALEAH
AND ITS LICENSEE ARE GRANTED AN
EASEMENT FOR THE CONSTRUCTION,
INSTALLATION, OPERATION,
MAINTENANCE AND REPAIR OF A
TRANSIT OR BUS PASSENGER
SHELTER AT TWO LOCATIONS: (1)
THE FIRST LOCATION FRONTING THE
SOUTH SIDE OF WEST 49 STREET,
EAST OF WEST 16 AVENUE, HIALEAH,
FLORIDA, HAVING DIMENSIONS OF 19
FEET IN LENGTH AND 2.50 FEET IN
WIDTH, AND (2) THE SECOND
LOCATION FRONTING THE EAST SIDE
OF WEST 16 AVENUE, SOUTH OF
WEST 49 STREET, HIALEAH, FLORIDA,
HAVING THE DIMENSIONS OF 19.67
FEET IN LENGTH AND 3.00 FEET IN
WIDTH, A COPY OF WHICH IS
ATTACHED HERETO AND MADE A
PART HEREOF AS EXHIBIT “17,

WHEREAS, the City of Hialeah finds it in the best interest of the health, safety,
welfare of the community to provide transit or bus passenger shelter through agreements
with private property owners that allow for the construction, operation, maintenance and
repair of such shelters on private property fronting major city thoroughfares.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND THE CITY
COUNCIL OF THE CITY OF HIALEAH, FLORIDA, THAT:

Section 1: The City of Hialeah, Florida hereby authorizes the Mayor and the
City Clerk, as attesting witness, on behalf of the City, to enter into a bus shelter easement

agreement with Home Depot USA, Inc., a Delaware corporation, wherein the City of
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Hialeah and its licensee are granted an easement for the construction, installation,
operation, maintenance and repair of a transit or bus passenger shelter at two locations:
(1) The first location fronting the south side of West 49 Street, east of West 16 Avenue,
Hialeah, Florida, having dimensions of 19 feet in length and 2.50 feet in width; and (2)
The second location fronting the east side of West 16 Avenue, south of West 49 Street,
Hialeah, Florida a copy of which is attached hereto and made a part hereof as Exhibit “1”.

PASSED AND ADOPTED this 12thday of  May , 2009,

// P
Carlos Hernatdez ™™

Council President

_ (A
1 : N
Attest: Approved on this { ‘ day o/ Ofl( c’ , 2009.
Rafael E. Granado, City Clerk aym{Julio R baini~—

Approved as to form and legal sufficiency:

William M. Grodni€k(City Attorncy

SAWMGILEGISLAT\RESO'\Resos 2009\bussheltereasementagreementhomedepot.docx

Resolution was adopted by a 6-0 vote with Councilmembers, Caragol, Casals-Muiioz, Cue,
Gonzalez, Hernandez, Yedra voting “Yes” and Councilmember Garcia-Martinez absent.



Return to: {enclose self-addressed stamped envelope)

This Instrument Prepared by:
Thomas F. Mullin. Esquire
Ruden, McClosky, Smith,
Schuster & Russelt. P.A.
200 East Broward Boulevard
15th Floor
Fort Lauderdale, Flonda 33301

SPACE ABOVE THIS LINE FOR PROCESSING DATA SPACE ABOVE THIS LINE FOR PROCESSING DATA

BUS SHELTER EASEMENT AGREEMENT

THIS BUS SHELTER EASEMENT AGREEMENT ("Easement Agreement"), given
this  day of , 2009, by THE HOME DEPOT USA, INC., a Delaware corporation,
duly authorized to do business in the State of Florida, whose mailing address is c/o Real Estate Law, 2455
Paces Ferry Road, Bldg. C-20, Atlanta, GA, 30339-4024, (referred to berein as the "Grantor™}, to THE
CITY OF HIALEAH. FLORIDA, a political subdivision of the State of Florida, whose mailing address 1
Office of the City Clerk, 501 Paim Avenue. 3rd Floor, Hialeah, FL 33010 (referred to hercin as the
"Criy").

WHEREAS, Grantor owns certain rcal property situated in Miami-Dade County.
Florida. legally described on Exhibit A", attached hereto and made a part hereot ("Grantor
Property™); and

WHEREAS, the City desires to use a portion of the Grantor Property for a public transit
bus shelter; and

WHEREAS, Grantor has agreed to grant to the City an easement to be used by the City
for a public transit bus shelter as further described herein.

NOW, THEREFORE, in consideration of the sum of One Dollar ($1.00) and other good
and valuable consideration, the rcceipt and sufficiency of which is hereby acknowledged,
Grantor and City hereby agree as follows:

1. The foregoing recitals arc true and correct and incorporated herein by reference.

2. Grantor herchy grants to City, its agents, successors and assigns, a perpetual non-
exclusive casement in, on, over. under, through, and across the parcel of land located in Miami-
Dade County, Florida. legally described on Exhibit '"B" attached hereto and incorporated herein
by reference (the "Shelter Easement Area"), to construct, erect, install, operate, maintain and
repair a bus passenger shelter for the bencfit of the general public with full rights of ingress and
cgress in, on, and over the Shelter Eascment Area, which may include, but is not limited to, a

Exhibit "1"
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transit passenger shelter, scating arca, trash receptacles, bike racks, advertising, signage, lighting,
Jandscaping, pavers, benches and any other use or activity which reasonably relates to and
facilitates the public transit purposes described herein ("Easement”). The Eascment granted
hereunder shall be non-exclusive and subordinate to any public utility easement dedicated to the
public. as the term "public utility” is defined in Section 177.031(7)(b), Florida Statutes. Grantor
reserves the right to dedicate and/or grant casements in, upon, over, under, through and across
the Shelter Easement Area for any lawful purposc.

3. Grantor agrees to allow any other person, firm or corporation, for the benefit of,
and approved or authorized by, Grantee, to construct, ercct, install, operate, maintain and repair
the bus passenger shelter, and specifically Clear Channel Outdoor, Inc., as exclusive licensee of
the right to install and operate transit or bus passcnger shelters pursuant to Hialcah, Fla..
Resolution 02-15 (March 21, 2002) or any successor agent that is granted a license by Grantee to
install and operatc transit or bus passenger shelters (“Licensee™).

4. City’s casement rights granted herein shall be exercised m a reasonable manner,
in compliance with all laws and all permits and approvals, and in such manner as simtlar cities
use substantially similar casements granted with respect to substantially similar property. € ity
shall not: (i) use the casements granted herein in any manner that would create a nuisance; (11)
interfere (at any time) with the rights of Grantor, its successors or assigns (or any other party
having the right to use or access any portion of the Grantor's Property, including, without
limitation. Grantor’s tenants, subtenants, customers and invitees, and the customers and invitees
of such tenants and subtenants) with respect to Grantor's Property; (iii) interferc (at any time and
in any way) with the use or enjoyment of, or operation of business upon, Grantor's Property by
Grantor, its successors or assigns (or any other party having the right to usc or access any portion
of the Grantor's Property); (iv) interfere (at any time and in any way) with access to any portion
of Grantor's Property or use of the driveways and parking areas thereon; or (v) extend the
Fasement granted by Grantor herein to any property or otherwise permit the use of Grantor's
Property by any other property owner.’

5. City agrecs that it, its employces, contractors, agents, successors and assigns. shall
use reasonable efforts to causc any and all maintenance, alterations and improvements within the
Shelter Eascment Area to be performed in a manner so as fo minimize any interruption in
Grantor's busincss. Specifically, (i) no staging or parking of contractor equipment or personal
vehicles will be permitted in arcas of the Grantor’s parking fot where it may affect customer
parking; (i) staging shall not occur in such a manner that it impacts visibility of the Grantor’s
garden center or adjacent scasonal sales arca; (iii) all construction debris shall be cleancd daily
and disposed of offsite; and (iv) if any disruption of utility services is caused, City shall supply
any and all necessary temporary utilities to maintain normal operational and life safcty
requirements of Grantor’s business. including, but not limited to, fire watch approved by City
should fire service be disrupted.

6. City or Licensee performing work in the Shelter Easement Area on behalf of City
shall (i} provide to Grantor an insurance certificate evidencing the coverages maintained by City
or Licensec. and (ii) cause Grantor to be added as an additional insured on such coverage(s).
Such coverages for insurance shall include, but not be limited to, Fire and All Risk Property
coverage, Workers' Compensation Insurance, and Commercial General Liability Insurance
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Policy insuring against any and all liability for bodily injury or property damage in the amount of
not less than Two Million Doltars ($2,000,000.00) with respect to injuries or death attributable to
any ong¢ occurrence.

7. Following completion of the bus shelter improvements. City and/or its Licensee,
agents, employces, contractors, successors and assigns (“Third Parties™), at its sole cost and
expense. shall maintain, repair and replace the improvements within Shelter Easement Area.
Muaintenance by City or Third Parties shall include the removal of any trash, garbage, debris or
other waste material and the upkeep of all landscaping and grassy arcas, including keeping the
grounds free of dangerous conditions. Improvements may include but are not Himited to transit
passenger sheliers, seating areas, trash receptacles, bike racks, advertising, signage. lighting,
landscaping. pavers, benches and any other physical enhancement which reasonably relates to
and facilitates the public transit purposes described in this Easement Agreement. If City or Third
Partics. in the excrcise of the rights granted herein or the use of the Easement granted herein
causcs any damage whatsoever to Grantor's Property or any improvements thereon (including,
without limitation, landscaping. paving. striping, personal property, buildings, structures or other
improvements), then City, at City’s sole cost and expense, shall promptly replace or repair (or
cause the replacement or repair of) the damaged portion of Grantor's Property and improvements
within a reasonable period of time after the date such damage occwrred. City shall not atlow any
mechanics' liens to attach to Grantor's Property (including the Shelter Easement Area) as a result
of any activities of or on behalf of City, or in furtherance of the Easement granted hereby. and if
any claims or liens are filed as a result thereof, City shall be obligated to bond off and/or satisfy
said claims of liens in full within thirty (30} days from the date of said filing.

8. City and/or its Licensce agree that no advertising shall be posted or displayed
within the Shelter Easement Area for Lowe’s, Ace Hardware, True Value Hardwarc. and
Sherwin Williams.

9. All of the benefits. burdens, casements and agreements contained herein shall
constitute covenants running with the land, shall be binding upon the Grantor and shall inure to
the bencfit of the City, its successors and assigns, having or hereinafter acquiring any right title
or interest in the Shelter Easement Area.

10. In the cvent Grantor or City fails or refuses to perform any term, covenant, or
condition of this Easement Agreement, the sole remedy of either Grantor or City shall be the
right of specific performance thereof; provided, however, that the parties do not intend nor shall
this Eascment Agreement be construed so as to require or compel the City to utilize the Shelter
Easement Arca for the purposcs described herein and, no other party is intended to be a third
party beneficiary of this Fasement Agreement with any rights of enforcement.

1. This Easement Agreement shall be governed by, construed and enforced in
accordance with the laws of the State of Florida. Venue in any action, suit or proceeding in
connection with this Easement shall be in a state court of competent jurisdiction in Miami-Dade
County, Flonda.

12, No party shall be considered the author of this Easement Agreement since the
partics hereto have participated in extensive negotiations and the drafting of this instrument so as
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to achicve a final agreed upon instrument. Thus, the terms of this Easement Agreement shall not
be strictly construed against one party in favor of the other party based upon who drafted it. In
the event that any scction, paragraph, scntence, clause, or provision hereof is held by a court of
competent jurisdiction to be invalid, such invalidity shall not affect the remaining portions of this
Easement Agreement and the remainder shall remain in full force and effect.

13. This Eascment Agreement contains the cntire understanding of the partics with
respect to the subject matter hereof No amendment, modification or termination of this
Easement Agreement shall be cffective unless it is in writing and signed by the Grantor and the
City and recorded amongst the public records of Miami-Dade County, Florida.

14.  Grantor hereby covenants with City that Grantor is lawfully seized of the Shelter
Easement Arca and that Grantor has good right and lawful authority to grant the Easement.

15. The parties hercto agree to execute such further documents as may be reasonably
requested by the other to carry out the intent and purpose of this Easement Agreement.

(Remainder of Page Intentionally Left Blank)
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IN WITNESS WHEREOF, the Grantor and City have executed this Eascment
Agreement on the day and year first above written.

Signed, seated and delivered in the presence GRANTOR:

of:
(Signature of two witnesses required by THE HOME DEPOT USA, INC., a Delaware
Florida law) Corporation
By:
Witness Printed Name:
Title:

Typed or printed name of witness

Witncss

Typed or printed name of witness

STATEOF )
) S8:
COUNTYOF )

[ HEREBY CERTIFY that on this day, before me, an officer duly authorized in the State
aforesaid and in the County aforesaid to take acknowledgments, the foregoing instrument was
acknowledged before me by , the of THE
HOME DEPOT USA, INC.. a Delaware corporation. Hc is personally known to me or has
produced __as identification. '

WITNESS my hand and official scal in the County and State last aforesaid this day
of , 2009.

Notary Public

Typed, printed or stamped name of Notary Public
My Commission Expires:

RM:6119554:2



ATTEST:

{Scal)

By:

Rafacl E. Granado, City Clerk

APPROVED AS TO FORM
By:

William M. Grodnick, City Attorncy

STATE OF FLORIDA )
)
COUNTY OF MIAMI-DADE)

The forcgoing instrument was acknowledged before me this

CITY:

CITY OF HIALEAH, a municipal corporation
of the State of Florida.

By:

Julio Robaina, Mayor

2009, by Julio Robaina. the Mayor of the City of Hialeah, a municipal corporation of the State of
Florida. He is personally known to me or has produced as

identification.

Notary Public, State of Florida

Typed or Printed Name of Notary

My Commission Expires:

RM:5119554:2



EXHIBIT "A"

GRANTOR PROPERTY
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EXHIBIT "B"

SHELTER EASEMENT AREA

SKETCIE AND LZEGAL
DESCRIPYITON, ALY
SPECLEIC PURPOSE SURVEY

LEGAL DESCRIPTION:
A BORTION OF THE NORTMEAST 1/4 OF SECTION 2, TOWNSHIP 53 S0UTH, RANGE 40 EAST, CITY OF
HIALEAH, MIAMI~DADE COUNTY, FLORIDA, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCE AT THE NORTHWEST CORNER OF THE NORTHEAST 174 OF SAID SECTION 2, THENCE

SOUTH D143°63" EAST ALONG THE WEST LINE OF SAID NORTHEAST 1/4 FOR A DISTANCE OF 1207.59
FEET 7O A POINT ON THE SOUTH RIGHT OF WAY LINE OF N.W. 103rd STREET {W. 49th STREET HIALEAH
NUMERICAL SYSTEM), SAID POINT ALSC BEING YHE POINT OF INTERSECTION OF SAID SQUTH RIGHT oF
WAY UNE WITH THE CENTER LINE OF W. 16th AVENUE; THENCE NORTH 89°39°88" EAST ALONG SAID
SQUTH RIGHT OF WAY LINE OF N.W. 103rd STREET FOR A DISTANCE OF 110.75 FEET TO THE POINT OF
BEGINNING: THENCE CONTINUE NORTH 89'39°58" EAST ALONG SAID SOUTH LINE A DISTANCE OF 19.00
FEET, THENCE SOUTH 0D'20°02° FAST, 250 FEET: THENCE SOUTH 8939'58" WEST, 19.006 FEET, THENCE
MORTH D020°02" WEST, Z.50 FEET TO THE POINT OF BEGINNING,

1. The Specific Purpose of this Survey Is to locote the South Right of Way Uine of N.W. 103rd Street (West 49th
Street Migleah Numbering Systam) for the purpese of creating the hereon described fesement. This is nol o
Boundary Survey.

2. The hearings shown herson ore referenced lo the Dade County Public Works Deportrment Right of Way Mop
recorded in Plal Book B3, Poge 20 of ihe Public Records of Miari-Dade County, Florida. The Centerfine of sold N.W.
103rd Streel ying In the Northeast 1/4 of Sec. 2, Twp. 53 Rg. 40 Eust having o Bewring of South 8939’68 West.
3. The position of the Fosernent describad herson is In accordance with mornumentation ond {opographic featuras
laested in the fisld by Biscawne Enginesring Co., inc. (B.E.C.) on 02/27/2008 together with date from Record Flats
and from aforesoid Right of Way Map.

4. This Suevey is vaolid only/when oli sheets ore combined, forming the complete document.

5. No easements ore shown herecn.

6, This site was not gbstracted for Easements or Righis—of—Way of record other than those shown
in the mast recent Flof recorded in the Official Plat Books of Miomi—Dode County. This Survey does
not denofe ownership of the lands described ond shown hereon.

Not valid without the signature and raised Seol of the altesting Florida licensed Surveyor and Mapper.

SYMBULS _AND ABBREVIATIONS:

— ELAT BOOK
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. GIGN Mapping, Chapter B1G17-6, os set Forth by the

<1 LiGH | R Flaride Board of Surveyors ond Mappers, pursuvant fo
BENGH Section 472.027 of the Fiprida Stetutes.
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ANDREW D. CONNER, WICE PRESIDENT, FOR THE FiRM
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SKETCH AND LEGAL
DESCRIPTION, AND
SPECIFIC PURPOSE SURVEY
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SKRETCH AND LEGAL
DESCRIPTION, AND
SPECIFIC PURPOSE SURVEY

LEGAL DESCRIPTION:
A PORTION OF THE NORTHEAST 1/4 OF SCCTION 2, TOWNSHIP 53 SGUTH, RANGE 40 EAST, CHY OF HIALEAH,
MIAMI-DADE COUNTY, FLORIDA. BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCE AT THE NORTHWEST CORNER OF THE NORTHEAST 1/4 OF SAID SECTION 2. THENCE

SOUTH 01'4353° EAST ALONG THE WEST LINE OF SAID NORTHEAST /4 FOR A DISTANCE OF 1207.59 FEET O A
SOINT ON THE SOUTH RIGHT OF WAY LINE OF N.W 103rd STREET (W. 48Ih STREET HIALEAH NUMERICAL SYSTEM),
SAID POINT ALSC BEING THE POINT OF INTERSECTION OF SAND SOUTH RIGHT OF WAY LINE WITH THE CENTER LINE OF
W, 16th AVENUE THENCE NORTH 89°39'88" EAST ALONG SAID SQUTH LINE OF N.W. 103ra STREET FOR A DISTANCE OF
3507 FEET TO THE EAST LINE OF THE WEST 35 FEET OF SAID NORTHEAST 1/4; THENCE SQUTH 01'43'63" EAST
WONG SAID EAST LINE FOR A DISTANCE OF 681.24 FEET TO THE POINT OF BEGINNING: THENCE CONTINUE

SQUTH 0143537 EAST ALONG SAID FAST LNE A DISTANCE OF 19.67 FEET; THENCE NORTH BB16'07" EAST,

3.00 FEET, THENCE NORTH 01'43'53" WEST. 1867 FEET; THENCE SOUTH 88'16'G7" WEST, J.00 FEET TO THE POINT
OF BEGINNING.

SURVEYOR'S NOTES:

1. The Specific Purpose of this Survey is fo locate the Eost Right of Way Line of W 1Bl Avenue for the purpose of
cresting the heraon described Eusement. This is not o Boundary Survey

2. The bearings shown herson gre referenced fo the Dode County Public Works Department Right of Way Moo
recorded in Plat Book 83, Page 20 of the Public Records of Miami-Dade County, Florido. The Centerline of said N.W.
103rd Sireet fying in the Northeost 1/4 of Sec. 2, Twp. 83, Rg. 40 East having o Bearing of South 8973958 West,
3. The position of the Cosement described herson I8 I occordunce with monurmentation and tepographic features
tocated in the fisld by Biscayne Engineering Co., inc. (B.E.C) on 02/27/2008 together with dota from Record Flats
and from aforesaid Right of Way Mop.

4. This Survey is volid only/when aff sheets are combined, forming the sornplete document.

5. Ne cosements are shown fhereon.

B This site wes nol cbatracted for Easements or Rights—of—Way of record cther than those shown

in the most recent Flat recorded in the Officiat Plat Books of Miami-Oade County. This Survey does
not dengte ownership of the lands described and shown hereon.

Not volid without the signeture and raised Seal of the attesting Floride licensed Surveyor ond Mapper.
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SKETCH AND LEGAL
DESCRIPTION, AND
SPECIEFIC PURPOSE SURVEY
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SURVEY DATE: 0212?/2009 CLIENT NAME: Clty Of Hia[eah DRAWN BY pF
REVISION DATE: 03/03/2009 BEC ORDER # 03-78474
)fﬂsu BISCAYNE ENGINEERING COMPANY, INC. TEL {306) 324—7871, FAX (305} 3241700
LA B2 WEST FLAGLER ST, MIAMI FL 33130 WWW BISCAYNEENGINEERING. COM

RM:6119554:2
April 30, 2009

B-4




